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Chapter

THEN

The newly created
national government and
the preexisting state
governments acted
independently as they
implemented the
innovative federal system
of government established

in 1789.
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Federalism

NOW

National, state, and local
governments challenge one
another regularly over the
proper interpretation of the
Constitution’s vague and
ambiguous distribution of
power in the federal system
of U.S. government.
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NEXT

Will Supreme Court justices continue to
issue conflicting interpretations of the
proper balance of power in the federal
system of government?

Will state and local governments
continue their policy experiments
to find more effective means of
addressing domestic problems?

Will partisan differences between
state governments and the national
government perpetuate lawsuits
brought by each level of government?
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B Chapter Introduction

In this chapter, you will learn about the dynamic system of federalism, supporting
this Enduring Understanding from the Advanced Placement course: “Federalism
reflects the dynamic distribution of power between national and state governments.”
Federalism refers to the U.S. government structure of two levels of governing: the
national government (also called the federal government) and state governmentsi.
Under this system, each level of government has authority over a population and a
set of policies. Citizens are governed by both levels of government—the state in
which they live and the federal government. Under the U.S. Constitution, the federal
government is given authority over certain policy matters (such as foreign affairs
and raising an army) and all other policy matters (such as controlling crime and
issuing domestic licenses) are left to the state governments.

The delineation of powers between our levels of government has been fluid
and wrought with conflict. The fluidity stems in part from the vague language of
the Constitution describing the authority of each level of government. For
example, according to the Constitution, Congress can write laws which are
“Necessary and Proper” within its enumerated powers, and the states have
reserved powers. The powers of our national and state governments have
changed over time. While early in history, matters of education were solely the
responsibility of the state, the national government has taken an increasing role in
education policy in recent decades due to in part to changing demands of society
and the ability of the national government to leverage power under the spending
clause of the Constitution. Because the national government provides funding
to local public school systems, it can also dictate rules the local school systems
must follow to be eligible for federal funding. Conflicts between state and federal
law persist, such as the conflict over marijuana legalization.

The balance of power between the national and state governments has been
interpreted differently over time by the U.S. Supreme Court, as illustrated by two
required Supreme Court cases in the AP U.S. Government & Politics course:
McCulloch v. Maryland (1819) and U.S. v. Lopez (1995). While in the McCulloch v.
Maryland (1819) case the Supreme Court sided with the federal government, in the
US. v. Lopez case, the court sided with the states. In the McCulloch v. Maryland
ruling, the Supreme Court relied on the necessary and proper clause of the
Constitution, ruling that this clause encompassed the national government’s
creation of a national bank and ruling that the Supremacy Clause of the
Constitution meant that that the state of Maryland did not have the authority to tax
the national government. Over 100 years later, in the U.S. v. Lopez (1995) case, the
national government lost some of its authority when the Supreme Court ruled that
the Commerce Clause of the Constitution was not broad enough to encompass the
national government’s authority to write a federal guns-free school zone law.

In this chapter, you will read about how the balance of power between the
national and state governments has shifted through national public policies
designed to meet the needs of society. Essential Knowledge in the AP U.S.
Government course is, “The distribution of power between federal and state
governments to meet the needs of society changes, as reflected by grants,
incentives, and aid programs including federal revenue sharing mandates,

'While federalism refers to the system of government, the term “federal” government refers to the national
government (federal government/national government are interchangeable terms), while federalism is a different
term referring to the system of levels of government.

Federalism

The U.S. government structure

of two levels of governing,

involving both national and state

governments.
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federal system

A governmental structure with

two levels of government in
which each level has

sovereignty over different policy
matters and geographic areas; a
system of government with dual

sovereignty.

unitary system

A governmental system in which
one central government is the

sovereign government and it
creates other, regional
governments to which it
delegates some governing
powers and responsibilities;

however, the central government

12

retains ultimate authority
(sovereignty).

categorical grants, and block grants.” To support the essential knowledge, you will
read about how the Great Depression prompted the national government to write
New Deal legislation designed to alleviate poverty and unemployment, and in the
process carved out a new role for the federal government. The chapter discusses
several models of federalism, including dual federalism, centralized federalism,
and new federalism. As you read, consider how these models provide illustrative
examples of the dynamic distribution of power between national and state
governments, or in other words, how the distribution of power between national
and state governments has been fluid over time.

An Overview of the U.S.
Federal System

The U.S. Constitution established an innovative and unique government structure,
a federal system. A federal system has two constitutionally recognized levels of
government, each with sovereignty—that is, ultimate governing authority, with no
legal superior—over different policy matters and geographic areas. According to
the Constitution, the national government has ultimate authority over some matters,
and the state governments hold ultimate authority over different matters. In
addition, the national government’s jurisdiction covers the entire geographic area
of the nation, and each state government’s jurisdiction covers the geographic area
within the state’s borders. The existence of two levels of government, each with
ultimate authority over different matters and geographic areas—an arrangement
called dual sovereignty—is what distinguishes the federal system of government
from the two other most common systems of government worldwide: the unitary
system and the confederal system. The American colonists’ experience with a
unitary system, and subsequently the early U.S. citizens’ life under a confederal
system (1781-1788), led to the creation of the innovative federal system.

Unitary System

Today, the majority of countries in the world have unitary governments. In a
unitary system, the central government is the sovereign government. It can
create other governments (regional governments) and delegate governing powers
and responsibilities to them. In addition, the sovereign central government in a
unitary system can unilaterally take away any governing powers and responsibilities
it delegated to the regional governments it created. Ultimately, the sovereign
central government can even eliminate the regional governments it created.

Indeed, under Britain’s unitary system of government during the American
colonial period, the British Crown (the sovereign central government) created
colonial governments (regional governments) and gave them authority to handle
day-to-day matters such as regulating marriages, resolving business conflicts,
providing for public safety, and maintaining roads. As the central government in
Britain (with no representatives from the colonies) approved tax and trade policies
that harmed the colonists’ quality of life, growing public discourse and dissension
spurred the colonists to protest. The colonists’ failed attempts to influence
the central government’s policies eventually sparked their declaration of
independence from Great Britain.

CHAPTER 3 | Federalism



Confederal System

When the colonies declared their independence from Great Britain in 1776, each
colony became an independent sovereign state and adopted its own constitution.
As a result, no state had a legal superior; each was the sovereign government
for its geographic area. In 1777, delegates from every state except Rhode Island
met in a convention and agreed to a proposed alliance of the 13 sovereign state
governments. In 1781, the 13 independent state governments ratified the Articles
of Confederation, the first constitution of the United States, which created a
confederal system of government.

In a confederal system, several independent sovereign governments (such as
the first 13 state governments in the case of the United States) agree to
cooperate on specified policy matters while each sovereign state retains ultimate
authority over all other governmental matters within its borders. The cooperating
sovereign state governments delegate some governing responsibilities to a
central governing body. However, the sovereign state governments retain ultimate
authority and can modify or even eliminate governing responsibilities they agreed
to delegate to the central government.

As detailed in Chapter 2, the effectiveness of the confederal system of
government created by the Articles of Confederation quickly came into question

due to economic problems and domestic rebellions. In 1787, the national Congress

(the central governing body created by the sovereign states) called for a

constitutional convention “for the sole and express purpose of revising the Articles

of Confederation” in order to preserve the union. Clear-eyed about the failures of
the unitary system they experienced as British colonies, and the confederal
system, the citizens of the United States decided to experiment with

a unique government system. The federal system created by the Constitution of
the United States remains in place today, although it has evolved into a more
complex web of intergovernmental relations than the framers of the Constitution
envisioned.

Federal System

The state delegates who met in Philadelphia in 1787 drafted a new constitution
that created the federal system with dual sovereignty. The Constitution’s framers
established dual sovereignty by detailing a new, sovereign national government
for the United States and modifying the sovereignty of the existing state
governments. The sovereign national government thus created has no legal
superior on matters over which the Constitution gives it authority, and the
sovereign state governments have no legal superior on the matters which the
Constitution grants to them.

Such dual sovereignty does not exist in unitary or confederal systems, where
sovereignty is held by one level of government (the central government in a
unitary system and the regional governments in a confederal system). Figure 3.1
compares the three types of governing systems.

The federal system, as it works in the United States today, can be confusing—
not only to citizens, but also to government officials. The confusion is a product
of at least three factors. First, vague constitutional language that distributes
sovereignty between the national government and the state governments fuels
questions about which government is sovereign over specific matters. Second,

confederal system

A government structure in which
several independent sovereign
states agree to cooperate on
specified policy matters by
creating a central governing
body; each sovereign state
retains ultimate authority over
other governmental matters
within its borders, so the central
governing body is not a
sovereign government.
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INTERPRETING IMAGES

UNITARY SYSTEM CONFEDERAL SYSTEM FEDERAL SYSTEM
[ e— ( eo— (o
H The People { H The People | H The People
% (R |

Central (National) Governmen

Regional Regional Regional

Regional

Regional
(State)
Government

(State)
Government,

Central (National) Governmen
Central (National) Governmen In a federal system, two levels of government

are sovereign central government as well as

In a unitary system, the sovereign central In a confederal system, the sovereign regional sovereign regional governments. Each of the two
government creates, delegates power to, and governments create, delegate power to, and can |evels of sovereign governments (central and regional)
can eliminate regional governments, which are eliminate the central government, which is not a is sovereign over different matters. Thus, dual

not sovereign governments. sovereign government. sovereignty defines the federal system of government.
FIGURE 341 = Three Governing Systems What does it mean to be a sovereign government? Distinguish between the

three systems of government by explaining what level, or levels, of government holds sovereignty in each system.

state governments have established tens of thousands of local governments—a
third level of government—delegating some governing powers and responsibilities
to them, to assist the state in serving its citizens. The relationship between a state
government and the local governments it creates follows the unitary system of
government; the sovereign state government retains ultimate authority over

all the matters it delegates to its local governments, can remove power and
responsibilities it delegates to its local governments, and ultimately can eliminate
any local government it creates. Today the United States has more than 90,000
local governments. (See the “Analyzing the Sources” feature for the number

of local governments in each state.) The third factor adding to the confusion

is the fact that today, most government services and benefits are a product of
collaborative efforts by two or more governments. Therefore, it is often difficult to
determine which government is responsible for what.

What the Federal System Means for U.S. Citizens

The majority of U.S. citizens live under the jurisdiction of at least five governments:
national, state, county (called borough in Alaska and parish in Louisiana), municipal
or township, and school district. Every one of those governments can enact laws
with which the people living in its jurisdiction must comply and from which they
may benefit.

Each of these governments can impose responsibilities on the people living in
its jurisdiction. The most obvious responsibility is to pay taxes. These taxes can
include the national personal income tax; state sales and personal income taxes;
and county, municipal/township, and school district property taxes.

Each state and local government can enact laws to regulate behaviors, as long
as the law does not violate rights and liberties established in the U.S. Constitution.
For example, while some states have tight gun control laws, other states do not.
In both Nelson and Kennesaw, Georgia, every head of household is required by
their city’s law to maintain a firearm and ammunition.”*
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Thousands of Governments Serve U.S. Residents Practice Analytical
Thinking
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’ 516
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More than 19 million local governments?
10 million to 13 million

5 million to 9.9 million . How many local governments
1 million to 4.9 million on g
I Below 1 million exist in your state?

pd

. Can you name all the

Number of Local Governments in Each State governments under which

you live?
Sources: U.S. Census Bureau, “2017 Census of Governments”; U.S. Census, “2019 Census Estimates”

In 1990, federal law established 18 years as the minimum age at which people
could buy tobacco products. On January 1, 2016, Hawaii became the first state to
raise the legal age for the purchase of tobacco products and electronic smoking
devices from 18 years to 21 years. By the end of 2019, 20 states had increased the
age to purchase tobacco products to 21 years. Several cities had also increased
the legal age for purchasing tobacco products to 21 years, including New York City
and Cleveland, Ohio.” So, depending on which state you lived in or even which
city, the age to buy tobacco products was somewhere between 18 and 21 years.
Then in December 2019, President Trump signed a national law that increased
the purchase age for tobacco products to 21 years. Therefore, beginning in the
summer of 2020, the minimum purchase age for tobacco products throughout the
United States has been 21 years. State and local governments can establish an
older age to purchase those products, but not a younger age.

The Constitution lists individual liberties and rights in the Bill of Rights. In
addition, every state constitution has its own bill of rights, and some local
governments offer further protections to their citizens. For example, the
Pennsylvania constitution states: “The people have a right to clean air, pure water,
and to the preservation of the natural, scenic, historic and esthetic” and that the
state’s “natural resources are the common property of all the people, including
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concurrent powers

Basic governing functions that

are exercised by the national
and state governments

independently, and at the same

116

time, including the power to
make policy, raise revenue,
implement policies, and
establish courts.

generations yet to come.” The U.S. Constitution does not mention the environment
or natural resources.

Clearly, people’s rights and responsibilities vary depending on where they live
in the United States (as discussed further in Chapter 4). Thus, the federal system
can be confusing for citizens. It can also be confusing for the many governments
created to serve the people. During the spring of 2020, as rates of infection
and related deaths from the coronavirus grew, all levels of government acted.
However, much uncertainty surrounded the question of which level of government
was responsible for which of the numerous problems the pandemic caused.
President Trump’s April 13, 2020, declaration that he had total authority to remove
restrictions imposed by state and local government officials was challenged by
those officials as well as legal scholars.

Which government is responsible for what services and policies? Because the
Constitution of the United States is the supreme law of the land, it is to the
Constitution that we must turn to answer that question.

Constitutional Distribution
of Authority

By distributing some authority to the national government and different authority
to the state governments, the Constitution creates the dual sovereignty that
defines the U.S. federal system. The Constitution lists the several matters over
which the national government has ultimate authority, and it implies additional
national authority. The Constitution spells out just a few matters over which the
state governments have authority. The Constitution lacks detail on state authority
in part because, at the time of the Constitution’s drafting, the states expected to
retain their authority, except for matters that, by way of the Constitution, they
agreed to turn over to the newly created national government.

To fulfill their responsibilities to their citizens, both the national and the state
governments have the authority to engage in basic governing functions inherent
to all sovereign governments. The powers that are exercised by both the national
and state governments are the first topic in this section.

Concurrent Powers

To function, sovereign governments need basic governing powers such as the
authority to make policy, raise and spend money, implement policies, and
establish courts to resolve conflicts over the law. In the U.S. federal system, these
basic governing powers are concurrent powers because the national government
and all state governments exercise them, independently and at the same time.
For example, national and state governments make their own public policies, and
raise and spend their own revenues to implement their policies. In addition, the
national court system resolves conflicts over national laws, including the U.S.
Constitution, and each state has its own court system to resolve conflicts over

its state laws. State governments delegate some concurrent powers to the local
governments they create so that the local governments can govern. Table 3.1 lists
concurrent powers of the national and state governments, powers that states may
share with their local governments.

CHAPTER 3 | Federalism



In addition to the basic governing powers that the national and state
governments hold concurrently, in the federal system the national government
and the state governments have sovereignty over different matters. We now
consider the distinct sovereign powers of the national and state governments.

TABLE 31 Concurrent Powers of National and State Governments

Make policy

Raise and spend money

Borrow money

Implement policy

Charter banks and corporations

Establish courts

Take private property for public use (eminent domain)

National Sovereignty

The Constitution distributes powers to the national government’s three branches
(legislative, executive, and judicial) that are (1) enumerated, or specifically listed,
and (2) implied. For example, Article | of the Constitution enumerates the matters
over which Congress holds the authority to make laws, including regulation of
interstate and foreign commerce, the system of money, general welfare, and
national defense, including the authority to declare war. These matters are
enumerated powers of the national government. The Constitution also gives
Congress implied powers—that is, powers that are not described explicitly but
that may be interpreted to be necessary to fulfill the enumerated powers. Congress
specifically receives implied powers through the Constitution’s necessary and
proper clause, sometimes called the elastic clause because the national
government uses this passage to stretch its enumerated authority. The necessary
and proper clause in Article I, Section 8, of the Constitution states that Congress
has the power to “make all Laws which shall be necessary and proper” for
carrying out its enumerated powers.

Articles Il and Ill of the Constitution also enumerate powers of the national
government. Article Il delegates to the president the responsibility to ensure
the proper implementation of national laws and, with the advice and consent
of the U.S. Senate, the authority to make treaties with foreign nations and to
appoint foreign ambassadors. With respect to the U.S. Supreme Court and
the lower federal courts, Article Ill enumerates jurisdiction over legal cases
involving U.S. constitutional issues, national legislation, and treaties. The
jurisdiction of the Supreme Court also extends to disagreements between
two or more state governments, as well as to conflicts between citizens from
different states. Figure 3.2 lists national powers enumerated in Articles |, Il, and
[ll of the Constitution.

enumerated powers

The powers of the national
government that are listed in the
Constitution.

implied powers

The powers of the national
government that are not
enumerated in the Constitution
but that Congress claims are
necessary and proper for the
national government to fulfill its
enumerated powers in
accordance with the necessary
and proper clause of the
Constitution.

necessary and proper
clause (elastic clause)

A clause in Article |, Section 8, of
the Constitution that gives
Congress the power to do
whatever it deems necessary
and constitutional to meet its
enumerated obligations; the
basis for the implied powers.
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supreme law of the land

A clause in Article VI, by which
the U.S. Constitution’s ultimate
authority is established;

the clause states that all laws
made by governments within
the United States must comply
with the Constitution.

Punish offenses Lay and collect taxes for the Establish courts

against the laws common defense and the inferior to the U.S.
of the nation general welfare Supreme Court
Make treaties Declare war

Raise and
support armies

Admit new states
to the union

Develop roads and Regulate interstate

postal service NATIONAL and foreign commerce
POWERS
Punish the Provide for copyrights
counterfeiting for authors and
of money inventors

Create naturalization
laws

Coin and regulate
money

Provide, organize, and Establish standard
maintain armed forces weights and measures

l |

L
Administer the Organize, arm, and discipline state Punish piracies

Capitol district and militias when called to suppress and felonies on
military bases insurrections and invasions the seas

FIGURE 3.2 @ Enumerated Powers of National Government Can you locate
each enumerated power in the Constitution that precedes this chapter (by article,
section, and clause)?

THE SUPREMACY CLAUSE The country’s founders anticipated disagreements over
the interpretation of constitutional language and prepared for them by creating
the Supreme Court. The Court has mostly supported the national government
when states, citizens, or interest groups have challenged Congress’s use of

the necessary and proper clause to take on new responsibilities beyond its
enumerated powers. Unless the Supreme Court finds a national law to be outside
of the enumerated or implied powers, that law is constitutional and hence the
supreme law of the land, as defined by the supremacy clause in Article VI of the
Constitution: “This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof; and all Treaties made, or which shall be made, under
the Authority of the United States, shall be the supreme Law of the Land.” State
and local governments are thereby obligated to comply with national laws that
implement national enumerated and implied powers, as well as with treaties—
including treaties with Native American nations.

NATIONAL TREATIES WITH INDIAN NATIONS Throughout U.S. history, the national
government has signed treaties with Native American nations, which are legally
considered sovereign foreign nations. As with all treaties, those made with Native
American nations are supreme law with which the national, state, and local
governments must comply. The core issue in the majority of these treaties is the
provision of land (reservations) on which the native peoples resettled after non-
Indians took their lands during the 18th and 19th centuries. Today, the federal
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government recognizes more than 573 Indian tribes. Although most Native
Americans no longer live on reservations, 323 reservations remain, in 34 states.®

Even though Indian reservations lie within state borders, national treaties and
national laws, not state or local laws, apply to the reservation populations and
lands. State and local laws, including laws having to do with taxes, crime, and the
environment, are unenforceable on reservations. Moreover, Native American treaty
rights to hunt, fish, and gather on reservations and on public lands supersede
national, state, and local environmental regulations.” However, tribes, states, and
local governments frequently work together through agreements on matters of
mutual concern such as environmental issues and law enforcement.

With the exception of Native American reservations that exist within their
borders, state governments are sovereign over the lands and people living in the
state for the matters the Constitution distributes to them. What are the matters
that fall within state sovereignty?

State Sovereignty

The Constitution specifies only a few state powers. It provides the states with a
role in national politics and gives them the final say on formally amending the U.S.
Constitution. One reason for the lack of constitutional specificity regarding the
matters over which state governments are sovereign is because, unlike the newly
created national government, the state governments were already functioning
when they ratified the Constitution. Other than those responsibilities that the
states agreed to delegate to the newly created national government through their
ratification of the Constitution, the states expected to retain their sovereignty over
all the day-to-day matters internal to their borders that they were already handling.
Yet the original Constitution did not speak of this state sovereignty explicitly.

POWERS RESERVED TO THE STATES The Constitution’s limited attention to state
authority caused concern among citizens of the early American republic. Many
people feared that the new national government would meddle in matters for
which states had been responsible, in that way compromising state sovereignty.
Citizens were also deeply concerned about their own liberties. As described in
Chapter 2, within two years of the states’ ratification of the Constitution, they
ratified the Bill of Rights (1791), the first 10 amendments to the U.S. Constitution,
in response to those concerns.

The Tenth Amendment asserts that the “powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.” This reserved powers clause of the Tenth reserved powers
Amendment acknowledged the domestic matters over which the states had The matters referred to in the
exercised authority since the ratification of their own constitutions. These matters Ifarltehs?Qaei:derSZ:e?;i{yYVh'Ch
included the handling of the daily affairs of the people—laws regarding birth,
death, marriage, intrastate commerce, crime, health, morals, and safety. The states’
reserved powers to protect the health, safety, lives, and property of their citizens

. . . . olice powers
are their police powers. It was over these domestic matters, internal to each P P

The states’ reserved powers

state, that the states retained sovereignty according to the Tenth Amendment. to protect the health, safety,
) . . ) lives, and properties of residents
Figure 3.3 summarizes the constitutionally reserved powers of the states at in a state.

the time of the Tenth Amendment’s ratification, as well as some of the few powers
delegated to the states in the Constitution prior to ratification of the Tenth
Amendment.
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Conduct local,
state, and national

Administer family

Build and maintain infrastructure .
laws (e.g., marriage

(roads, bridges, canals, ports)

elections and divorce)
Regulate land use Regulate charities
Establish Regulate banks
insurance laws and credit
TATE
Redistrict U.S. S Regulate intrastate
House districts POWERS commerce

Provide education Protect property rights

Protect public health Select electors to the
and safety electoral collage
l [ ] l
Regulate occupations Establish criminal laws Ratify amendments to
and professions (except on the high seas) the U.S. Constitution

FIGURE 3.3 = Constitutionally Delegated and Reserved Powers Few of
these powers are specified in the Constitution. Which of these state powers are
listed (delegated) in the Constitution? Where do the other powers come from?

POWERS DELEGATED TO THE STATES Although the Constitution does not list all
the specific powers reserved to the states, it does assign, or delegate, several
powers to the states. These powers provide the states with a distinct voice in the
composition and priorities of the national government. Members of Congress are
elected by voters in their home states (U.S. senators) or their home districts
(representatives in the U.S. House). Therefore, members of Congress are
accountable to the voters in the state that elected them. State governments also
have the authority to redraw the boundaries of the U.S. House districts within the
state after each decennial census, which is a count of all the people living in the
United States and is constitutionally mandated to occur every ten years. The
“Then, Now, Next” feature provides additional information about the decennial
census. In addition, each state government determines the procedure by which
the state’s Electoral College electors will be selected to participate in the state’s
vote for the president and vice president. Overall, state voters expect that the
officials whom they elect to the national government will carefully consider their
concerns when creating national policy.

In addition to establishing the various electoral procedures that give voice to
state interests in the national policy-making process, the Constitution creates a
formal means by which the states can ensure that the language in the Constitution
is not changed in such a way that their sovereignty is threatened. Specifically, the
Constitution stipulates that three-fourths of the states (through votes in either their

CHAPTER 3 | Federalism



The Census

THEN

(2000)
Largely conducted by mail

Used a short form
(10 questions) and a long
form (45 questions)

Lawsuit successfully challenged
plan to statistically adjust for
undercounts and overcounts

Four states gained the most
U.S. House seats and Electoral
College votes: Texas, Florida,
Georgia, and Arizona each
gained two seats

Two states lost the most U.S.
House seats and Electoral
College votes: New York and
Pennsylvania (2 seats)

32 states had no change in
their number of U.S. House
seats or Electoral votes

*Election Data Service

NOW

(2020)
For the first time, largely
conducted online

For the second time, used only
the short form (9 questions)

Lawsuit successfully challenged
plan to add a citizenship
question to the 2020 Census

Two states are forecast to gain
the most U.S. House seats and
Electoral College votes: Texas
(3 seats) and Florida (2 seats)*

Ten states are forecast to lose
the most U.S. House seats

(1 seat): Alabama, California,
lllinois, Michigan, Minnesota,
New York, Ohio, Pennsylvania,
Rhode Island, West Virginia*

33 states are forecast to have no
change to their number of U.S.
House seats or Electoral votes*

NEXT

Will the long-term shift in
population and political power
from the Rust Belt (parts of
northeastern and midwestern
states) to the Sun Belt
(southern states) continue
based on the 2020 Census
results, as forecast?

Will the 2020 Census count
be legally challenged in the
courts due to concerns about
cyber security issues?

Will the largely online 2020
Census provide a more
accurate count than previous
censuses, or will the
undercounting of racial
minorities and overcounting of
non-Hispanic whites continue?

legislatures or special conventions, as discussed in Chapter 2) must ratify
amendments to the Constitution. By having the final say in whether the supreme
law of the land will be changed formally through the passage of amendments to
the U.S. Constitution, the states can protect their constitutional powers. Indeed,
they did just that when they ratified the Tenth Amendment.

State-to-State Relations: Horizontal Federalism

In Article IV, the Constitution sets forth obligations that the states have to one
another and to each other’s citizens. Collectively, these state-to-state obligations
and the intergovernmental relationships they mandate are forms of horizontal
federalism. For example, state governments have the right to forge agreements
with other states, known as interstate compacts. Congress must review and
approve interstate compacts to ensure that they do not harm the states that are

horizontal federalism
The state-to-state relationships
created by the U.S. Constitution.

interstate compacts
Agreements between states that
Congress has the authority to
review and reject.
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extradition

The return of individuals
accused of a crime to the state
in which the crime was
committed upon the request of
that state’s governor.

privileges and

immunities clause

The Constitution’s requirement
that a state extend to other
states’ citizens the privileges
and immunities it provides for its
citizens.

full faith and credit clause
The constitutional clause that
requires states to comply with
and uphold the public acts,
records, and judicial decisions of
other states.

> The Rio Grande originates in
Colorado and flows south into
New Mexico and Texas. To resolve
disputes over the three states’
claims to water rights, Texas, New
Mexico, and Colorado signed the
Rio Grande Compact in 1938, an
agreement that apportions the
water of the Rio Grande Basin
among the three states.
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not party to them and the nation as a whole. States enter into interstate compacts
to provide services and benefits for one another, such as monitoring paroled

inmates from other states; sharing and conserving natural resources that spill over
state borders, such as water; and decreasing pollution that crosses state borders.

States also cooperate through a procedure called extradition, the legal process
of sending individuals back to a state that accuses them of having committed
a crime, and from which they have fled. The Constitution establishes a state
governor’s right to request the extradition of an accused criminal. Yet the courts
have also supported governors’ refusals to extradite individuals.

The Constitution asserts, too, that each state must guarantee the same
privileges and immunities it provides to its citizens to all U.S. citizens, including
citizens from other states who visit or move into the state. This guarantee does
not prohibit states from imposing reasonable requirements before extending rights
to visiting or new state residents. For example, states can and do charge higher
tuition costs to out-of-state college students. In addition, in many states, new state
residents must wait 30 days before they can register to vote. Yet no state can
deny new state residents who are U.S. citizens the right to register to vote once
they meet a reasonable state residency requirement.

Because of the ease of traveling between states as well as relocating from
state to state, an important component of horizontal federalism stems from the full
faith and credit clause of Article IV, Section 1, of the Constitution. The full faith
and credit clause asserts that each state must recognize as legally binding (that
is, valid and enforceable) the public acts, records, and judicial proceedings of
every other state. For example, in March 2016, the Supreme Court cited the full
faith and credit clause when it ruled that states must honor adoptions by same-
sex parents who move across state lines.®

Supreme Court Interpretation of the Constitution

Vague language in the U.S. Constitution continues to spark disputes over what
are the constitutional powers of the national government versus what are the
constitutional powers of the state governments. Some constitutional clauses that
the courts have had to interpret repeatedly include the necessary and proper
powers of Congress and the powers of Congress to provide for the general
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welfare and to regulate commerce among the several states. In addition, the
courts are continually interpreting and reinterpreting the meaning of the reserved
powers clause of the Tenth Amendment. The U.S. Supreme Court has the final
say over what constitutional language means. In the process of resolving conflicts
by distinguishing among national enumerated and implied powers and the powers
reserved for the states, the Court has given meaning to the supremacy clause of
the Constitution and influenced the relationships among the national and state

governments.

THE POWER TO REGULATE COMMERCE The landmark case of McCulloch v. McCulloch v. Maryland
Maryland (1819) exemplifies a Supreme Court ruling that established the use of The 1819 case that established
the implied powers to expand the national government’s enumerated authority.’ ZT::;:U”;;S:S%;? proper
The case stemmed from Congress’s establishment of a national bank, and in understandings of enumerated
particular a branch of that bank located in the state of Maryland, which the powers.

Maryland state authorities tried to tax. Maryland’s attorneys argued that Congress
did not have the constitutional authority to establish a national bank, noting it was
not among the enumerated powers. They also argued that if the Court interpreted
the Constitution such that the national government did have the implied power to
establish a national bank, then Maryland had the concurrent power to tax the
bank. Lawyers for the national government in turn argued that the Constitution did
indeed imply federal authority to establish a national bank and that Maryland’s
levying a tax on the bank was unconstitutional, for it impinged on the national
government’s ability to fulfill its constitutional responsibilities by taking some of its
financial resources.

The Supreme Court decided in favor of the national government. The justices
based their ruling on their interpretation of the Constitution’s necessary and
proper clause and the enumerated powers of Congress to “lay and collect taxes,
to borrow money . . . and to regulate commerce among the several states.” The
Court said that, combined, these enumerated powers implied that the national
government had the authority to charter a bank and to locate a branch in
Maryland. Moreover, the Court found that Maryland did not have the right to tax
that bank, because taxation by the state would interfere with the exercise of
national authority. This case set the precedent that continues today. No level of
government can impose a tax on the property of another level of government;
government properties are tax exempt.

In the McCulloch case, the Supreme Court established that the necessary and
proper clause allows Congress to broadly interpret the enumerated powers of the
national government. Moreover, the Court interpreted the national supremacy
clause to mean that in the event of a conflict between national legislation (the law
chartering the national bank) and state legislation (Maryland’s tax law), the national
law is supreme as long as it falls under the enumerated and implied powers that
the Constitution distributes to the national government.

A few years later, in the case of Gibbons v. Ogden (1824), the Supreme Court
again justified a particular national action on the basis of the implications of an
enumerated power® The Gibbons case was the first suit brought to the Supreme
Court seeking clarification on the constitutional meaning of commerce in the
Constitution’s clause on the regulation of interstate commerce, commonly referred
to as the commerce clause. The Court established a broad definition of Z°T"merce clause
rticle | clause that delegates to
commerce: “all commercial intercourse—meaning all business dealings.” The Congress the power to regulate
conflict in this case concerned which government, New York State or the national interstate and international
government, had authority to regulate the operation of boats on the waterways commercial interactions.
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t to establish gun-free school
zones.

> Which government has the
authority to regulate navigation
on the waterways between the
states of New York and New
Jersey? That was the question the
U.S. Supreme Court answered in
Gibbons v. Ogden (1824). Which
constitutional clauses did the
Court interpret to resolve the
conflict between the two states?
What was the Court’s decision?
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between New York and New Jersey. The Court ruled that regulation of commerce
implied regulation of navigation and therefore the national government had
authority to regulate it, not New York State.

Not until the Great Depression (1930s) did the national government begin to
justify new laws by arguing that they were necessary to fulfill its enumerated
power to regulate interstate commerce. After some initial conflicts, the Court has
more often agreed than disagreed with Congress’s broad understanding of what
its enumerated powers implied it could do through legislation. In addition to
expanding its power through implications of the regulation of interstate commerce
clause, Congress has also successfully used the general welfare clause to take on
new matters, hence expanding its authority.

THE POWER TO PROVIDE FOR THE GENERAL WELFARE The national government’s
landmark Social Security Act of 1935 was a response to the Great Depression’s
devastating impact on the financial security of countless Americans. The
congressional vote to establish Social Security was overwhelmingly favorable. Yet
several states challenged the constitutionality of this expansive program shortly
after its passage, claiming it infringed on their reserved police powers. In 1937, the
Supreme Court had to decide: Was Social Security indeed a matter of general
welfare for which Congress is delegated the authority to raise and spend money?
Or was Social Security a matter for the state governments to address? The Court
found the national policy to be constitutional—a reasonable congressional
interpretation, the justices wrote, of the enumerated and implied powers of the
national government.”

The Supreme Court’s decisions in the McCulloch, Gibbons, and Social Security
cases set the stage for the expansion of national power in domestic policy
matters by combining the necessary and proper clause with such enumerated
powers as the regulation of commerce and providing for the general welfare.
Although throughout U.S. history, particularly since the 1930s, the Court has
typically supported Congress’s enactment of laws dealing with matters implied
by—but not specifically enumerated in—the Constitution, Congress does not
always get its way. For example, in United States v. Lopez (1995), the Supreme
Court rejected the national government’s claim that its Gun-Free School Zones Act
of 1990 was a necessary and proper means to regulate interstate commerce. The
Court found the act unconstitutional because it was not related to an enumerated
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In 1808, the government of New York granted a steamboat company a
monopoly to operate its boats on the state’s waters, which included bodies of
water that stretched between states. Aaron Ogden held a license under this
monopoly to operate steamboats between New Jersey and New York. Thomas
Gibbons, another steamboat operator, competed with Aaron Ogden on this
same route but held a federal coasting license issued by an act of Congress.
Ogden filed a complaint in New York court to stop Gibbons from operating
his boats, claiming that the monopoly granted by New York was legal even
though he operated on shared, interstate waters. Gibbons disagreed, arguing
that the U.S. Constitution gave Congress the sole power over interstate
commerce, and he challenged Ogden’s licensing in court.

The case eventually reached the Supreme Court, and in the ruling, the

court held that the commerce clause of the Constitution grants the federal
government the power to regulate the operation of steamboats between New
York and New Jersey. Therefore, the license issued to Gibbons by Congress to
operate a ferry service superseded the monopoly license to operate a ferry
service issued to Ogden by the state of new York.

(A) Identify the constitutional clause that was used in U.S. v. Lopez (1995) and
Gibbons v. Ogden (1824).

(B) Based on the constitutional clause identified in part A, explain why the
facts of Gibbons v. Ogden led to a different holding than the holding in
US. v. Lopez.

(C) Describe an action that state governments could take if they disagree with
the holding in Gibbons v. Ogden could take to limit its impact.

power, nor was it implied by the interstate commerce clause. In addition, the
national law infringed on states’ reserved police powers; state governments have
authority to create gun-free school zones, and they can extend that authority to
their local governments.?

In addition to establishing dual sovereignty and creating two independently
operating levels of government, the Constitution enumerates some obligations that
the national government has to the states. These obligations, identified in Table 3.2,
include guaranteeing a republican form of government, protecting states from
foreign invasion and domestic violence, and prohibiting the national government
from changing state boundaries without consent of the states concerned.

Judicial Federalism

The Fourteenth Amendment authorizes the national government to ensure that
the state governments (1) follow fair procedures (due process) before taking away
a person’s life, liberties, or pursuit of happiness and (2) guarantee all people the
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the U.S. Constitution.

TABLE 3.2 ' National Government Obligations to the States

The National Government

*

Must treat states equally in matters of the regulation of commerce and the
imposition of taxes

* Must guarantee a republican form of government

* Must protect states from foreign invasion

* Must, at their request, protect states against domestic violence

*

Cannot approve the creation of a new state from the property of an existing state
without the consent of the states concerned

Cannot change state boundaries without the consent of the states concerned

same rights (equal protection of the laws) to life, liberties, and pursuit of
happiness without arbitrary discrimination. In addition, the amendment guarantees
the privileges and immunities of U.S. citizenship to all citizens in all states.

The rights and privileges guaranteed by the U.S. Constitution are minimums; all
governments in the United States must comply with the Constitution. However,
state and local governments can guarantee additional rights and privileges to the
people in their jurisdictions. Indeed, state and local governments have enacted
laws that provide more rights and privileges than found in the Constitution.

For example, the California state constitution protects freedom of speech and
expression in privately owned properties, such as shopping centers. The U.S.
Constitution’s guaranteed freedom of expression does not extend to privately
owned properties.13 And in numerous municipalities and counties across the
country, laws prohibit some forms of discrimination due to a person’s sexual
orientation, though the U.S. Constitution does not prohibit such discrimination.

Historically, state courts turned to the U.S. Constitution when deciding civil
rights and liberties cases. However, beginning in the 1970s, state courts
increasingly based these decisions on their own state constitutions, which
guaranteed more extensive rights to their citizens than did the U.S. Constitution.
For example, after the U.S. Supreme Court’s 1973 ruling that the equal protection
clause of the Fourteenth Amendment did not require equal funding of schools in
Texas,* state courts in 15 states ruled that their state constitutions required equal
funding of schools.”® Political scientists refer to the reliance of state courts on their
state constitutions as judicial federalism.

States as Laboratories of Democracy

In a 1932, U.S. Supreme Court Justice Louis Brandeis wrote, “It is one of the
happy incidents of the federal system that a single courageous state may, if

its citizens choose, serve as a laboratory; and try novel social and economic
experiments without risk to the rest of the country.”® In this statement, Brandeis
was acknowledging that under the Constitution, state governments have the right
to try innovative policies to address public problems, without interference from
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the national government. Obviously, state experiments must not violate the
Constitution. Local governments may also experiment with innovative policies, as
long as they comply with both the U.S. Constitution and their own state’s laws. Of
course, the national government also experiments with public policies.

Governments pay attention to such policy experiments, and one government
often adopts a successful policy experiment of another government. For example,
California has been the major laboratory for innovative environmental policies
adopted by other states and localities. Also, in 1996, the federal government made
major changes to its existing income security program for low-income families based
on successful welfare policy experiments in numerous states. And, as discussed
earlier, state and local governments experimented with raising the purchase age for
tobacco products to 21 years, and the national government then did the same.

In 2019, youth activists in Oregon succeeded in getting the state legislature and
governor to enact a law that expanded excused school absences to include
“mental health days.” Oregon has a suicide rate 40 percent higher than the
national average; suicide is Oregon’s second-leading cause of death among those
of ages 10 to 34. The youth leaders drafted and advocated for the “mental health
days” law to address their state’s mental health crisis. With the national suicide
rate on the rise, climbing by 30 percent since 1999, the Oregon policy experiment
will be watched and possibly adopted by other states,” a benefit of the U.S.
federal system.

Evolution of Intergovernmental
Relations in the U.S. Federal System

Constitutional language establishing the U.S. federal system of government, with
dual sovereignty, remains essentially as it was in 1791. However, how the federal
system is currently administered day-to-day differs considerably from how it
functioned in 1791. In Federalist No. 45, James Madison (1788) stated that the
powers delegated to the national government in the Constitution are “few and
defined” and primarily focused on “external objects” such as war and peace,
foreign relations, and commerce. He also noted that the powers reserved for the
states are “numerous and indefinite,” extending to matters affecting the daily
“lives, liberties and properties of the people; and the internal order, improvement,
and prosperity of the state [police powers].”"®

Gary Gerstle, a respected scholar of American government, agrees with
Madison’s claims: As written, the Constitution anticipated that the national
government would be limited in its roles and responsibilities and the state
governments would be expansive. In his book Liberty and Coercion (2015), Gerstle
argues that the Tenth Amendment’s reserved powers grant the state governments
“a staggering freedom of action.” When balancing the enumerated powers of the
federal government and the police powers reserved for the states, Gerstle claims
that the federal system as established in the Constitution clearly gave dominant
power to the states. However, according to Gerstle, presidents, congresses, and
the U.S. Supreme Court have twisted the meaning of the Constitution over the
course of U.S. history so that today, the federal government dominates. Therefore,
today’s federal system is not the system of government envisioned by the framers
of the Constitution."”
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reserved powers.

Most government services and benefits today are products of collaborative
efforts by two or more governments. To serve its people, a government must have
the authority to formulate and approve a plan of action (policy statement), to raise
and spend money to finance the plan (policy financing), and to hire workers
who put the plan into action (policy implementation). Therefore, all public policies
have three elements: the policy statement, the policy financing, and the policy
implementation (see Table 3.3). In the U.S. federal system today, the responsibility
for these three elements may rest entirely with one level of government (national,
state, or local) or may be shared in a collaborative effort by two or more of these
levels. Political scientists label the interactions of two or more governments
(national, state, and local) in their collective efforts to provide goods and services
to the people they serve intergovernmental relations (IGR). Today, IGR is a
dominant characteristic of the U.S. federal system of government.

TABLE 3.3 Elements of Government Action

Element Definition
Policy statement Plan of government action to address a public problem
Policy financing Identification of government(s) that will pay the costs of

policy implementation

Policy implementation Employment of staff who will put the policy into action

Models of Federalism

To understand the intergovernmental relations of today’s federal system and the
expansion of federal power since 1789, we need to first survey several models
of federalism, each of which characterizes different roles, responsibilities, and
relationships between the national and state governments in the United States.
Then we will review the policy tools of intergovernmental relations.

DUAL FEDERALISM Initially, the dual sovereignty of the U.S. federal system was
implemented in such a way that the national and state governments acted
independently of each other. The national government raised its own money and
spent it on policies it created, paid for, and implemented. Each state government
also raised its own money and spent it on policies it created, paid for, and
implemented. Political scientists give the name dual federalism to this model of
administering the federal system; the national government takes care of its
enumerated powers and the states independently take care of their reserved
powers. From 1789 through 1932, dual federalism was the dominant pattern of
intergovernmental relations. Congresses and presidents did enact some laws that
states argued infringed on their powers, and the U.S. Supreme Court typically
found in favor of the states in those cases. Yet, as the 1819 McCulloch case
shows, sometimes the Supreme Court ruled in favor of the national government.

COOPERATIVE FEDERALISM Passage of the Sixteenth Amendment (1913) powerfully
enhanced the ability of the national government to raise money. The amendment
granted Congress the authority to collect income taxes from workers and corporations
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As you read the passage, consider how you would describe the author’s
claim(s), perspective, evidence and reasoning.

Excerpt from:
Opening the third Century of American Federalism: Issues and Prospects
By Daniel Elazar

Strong forces for centralization continue to operate in the American

federal system; however . . . countervailing forces have worked to promote
decentralization and even restore non-centralization the federal system.
Furthermore, the states have reasserted themselves and polities, becoming
stronger and more vigorous than ever. The potential for greater non-
centralization is being reinforced by changing socioeconomic conditions

that place a greater emphasis on networks of relationships, rather than on
traditional hierarchies. The condition of American federalism today, therefore,
is ambiguous but promising. . . . In 25 years, federal intervention into state and
local affairs reached its apogee and then began to collapse of its own weight,
assisted by the election of Ronald Reagan . . .. nevertheless . . . the states
have become stronger and more vigorous than ever. They have reasserted
themselves as polities and have become the principal source of governmental
innovation in the United States . . . during the first postwar generation (1946-76)
there was an environmental basis for centralization . . . as locally owned firms
were purchased by national and multinational corporations. The civil rights
revolution led to substantial federal intervention,

(A) Describe the author’s claim in the passage above about federalism.
(B) Identify evidence the author provides of strong state government.
(C) Identify evidence the author provides to support a claim of state resurgence.

Elazar, Daniel J. “Opening the Third Century of American Federalism: Issues and Prospects.” The Annals of the American Academy
of Political and Social Science 509 (1990): 11-21.

without apportioning the taxes among the states on the basis of population (which the
Constitution had required before this amendment). With the capacity to raise more
revenue, the national government could financially assist states.

To help the state governments deal with the domestic problems spawned by
the global economic depression that began in 1929 (the Great Depression),
Congress and President Franklin D. Roosevelt (1933-1945) approved numerous
policies, collectively called the New Deal. Grants-in-aid—transfers of money from
one government (the national government) to another government (state and
local governments) that need not be paid back—became a main mechanism of
President Roosevelt’s New Deal programs. State and local governments welcomed
the national grants-in-aid, which assisted them in addressing the domestic matters
that fell within state sovereignty while allowing states and their local governments

grant-in-aid
(intergovernmental transfer)
The transfer of money from one
government to another
government that does not need
to be paid back.
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cooperative federalism
Intergovernmental relations in
which the national government
supports state governments’
efforts to address the domestic
matters reserved to them.

centralized federalism
Intergovernmental relations in
which the national government
imposes its policy preferences
on state and local governments.

devolution

The process whereby the
national government returns
policy responsibilities to state or
local governments.

partisan federalism

The phenomenon of preference
for state or national government
action (hence, preference for
dual federalism, cooperative
federalism, or centralized
federalism) depending on policy
substance and partisan makeup
of government at the other
levels.

to make most of the specific program decisions to implement the policies.
Through grants-in-aid, dual federalism was replaced by cooperative federalism in
numerous policy matters. Collaborative intergovernmental relations was a product
of cooperative federalism, which dominated national and state government
relations from the New Deal era to the early 1960s.

CENTRALIZED FEDERALISM By the time of Lyndon Johnson’s presidency (1963—-1969),
a new pattern of national-state relations was developing. In this new form

of federalism, the national government imposed its own policy preferences on
state and local governments. Specifically, in centralized federalism, directives in
national legislation, including grant-in-aid programs with ever-increasing conditions
or strings attached to the money, force state and local governments to implement
a particular national policy. Therefore, in centralized federalism, the national
government dominates intergovernmental relations, imposing its policy
preferences on state and local governments.

NEW FEDERALISM Presidents since Richard Nixon (1969-1974) have fought against
this centralizing tendency in intergovernmental relations by proposing to return
policy responsibilities (policy making, policy financing, and policy implementation)
to state and local governments. Presidents Nixon and Ronald Reagan (1981-1989)
gave the name new federalism to these efforts, and today we use the term
devolution to refer to the return of power to state and local governments.

Today, Republicans and Democrats (including presidents, members of Congress,
and state and local lawmakers) broadly support selective devolution, though they
engage in partisan battles over what policies to devolve and over which elements
of a policy should be devolved (policy statements, policy financing, and/or policy
implementation). The results of these partisan battles is a new model of federalism.

PARTISAN FEDERALISM Whether the national government or state governments
take precedence in any given policy matter is determined by the political party that
wins the policy battle. That is, the winners of policy battles institute the model of
federalism that they believe will most likely lead to their preferred policy outcome.
Scholar Jessica Bulman-Pozen labels this phenomenon partisan federalism—that
is, a preference for state or national government action (hence, a preference for
dual federalism, cooperative federalism, or centralized federalism) that depends on
policy substance and partisan makeup of government at the other levels.°

When Congress is gridlocked, and therefore, a vacuum exists in a policy matter
salient to states, state governments will step up and enact their preferred policies.
With Democrats controlling government in some states and Republicans in others,
state-level policies may conflict with each other, and some will conflict with the
national government’s priorities. In addition, when a state government is dominated
by one party and Congress or the presidency is controlled by the other major party,
the state may act on its own, fulfilling its policy preferences. Scholar Bulman-Pozen
argues that the U.S. federal system “provides durable and robust scaffolding for
partisan conflict,” which allows states and local governments to challenge national
policies when the national government is controlled by the opposing party.”’

Traditionally, since the New Deal, Democrats have supported federal
government expansion in domestic policy matters. Republicans have been viewed
as the party that supports states’ rights (protects states’ reserved powers) over
national expansion. However, in today’s era of partisan federalism, government
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officials at all levels of government and from both major political parties

will support action by whichever level of government supports their policy
preferences; state governments will support national action when it is in line with
their preferences or state action when the national government opposes their
preferences. The partisans in national government act this way, too. If they cannot
obtain what they want through national action, they will support state action.
According to a report from the Congressional Research Service, “the historical
record suggests that for members of both political parties, regardless of their
personal ideological preferences, federalism principles often lose out when in
conflict with other policy goals.”??

Partisan federalism was evident during the spring of 2020 as national, state,
and local governments responded to the coronavirus. President Trump moved
from claiming the state governments should be in charge of governmental
responses (and the cost of responding) to claiming total authority over states’
responses when he wanted states to reopen businesses in April and May. States
with Republican governors were more supportive of Trump’s calls to open up,
while those with Democratic governors pushed back and argued that it was their
decision when to reopen.

Although conflicts between the states and the national government have been
a reality throughout U.S. history, contemporary scholarship on U.S. federalism
notes increased “volume and intensity” in intergovernmental tensions.?® During
the 21st century, state governments have filed lawsuits against the national
government over national health care policy, immigration policy, education policy,
and environmental protection.?* The national government has filed lawsuits
against state and local governments over immigration policy, environmental
protection, and voting rights.?® States have increasingly acted to invalidate (nullify)
national laws by enacting state laws that conflict with or modify national laws.?®
During the Obama administration, the Republican governor of Texas even publicly
mentioned secession.?’

The pace of lawsuits filed by state attorneys general against the national
government has become extraordinary. According to political scientist Paul
Nolette, Republican state attorneys general filed five partisan briefs with the
Supreme Court during President Clinton’s administration. They filed 97 partisan
briefs during the first seven years of Obama’s presidency.”® During the first seven
months of Trump’s presidency, “State attorneys from Massachusetts to New York
to California, often working together, have brought more than 40 legal actions
against the Trump administration,” which is “an average of one lawsuit or legal
motion every five days since Trump’s inauguration, not including many more
letters, legal threats and formal comments to federal agencies.” The chair of the
Republican Attorneys General Association is concerned that the lawsuits are less
about the law and more about opposing the president. At the same time,
Democratic attorneys general claim their legal actions are based on merit.°

For example, on January 1, 2018, the California Values Act went into effect. This
state law “restricts state authorities from cooperating with federal immigration
agents, and places limits on agents entering schools, churches, hospitals or
courthouses to detain undocumented immigrants.”*® Although the law is
inconsistent with the national government’s efforts to detain and possibly deport
undocumented immigrants, other states have also proposed laws to limit the role
their local police officers can play in national immigration policy enforcement. In
response to such state and local immigrant “sanctuary” initiatives, the Trump
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administration announced in February 2020 that it would send specially trained
border control agents to assist Immigration and Customs Enforcement (ICE)
officers in sanctuary cities across the country. In the same month, the Department
of Justice filed suit against state and local governments in California, New Jersey,
and Washington over sanctuary policies.”

In 2009, with Democrat Barack Obama in the White House, the U.S. attorney
general announced that the federal government would not prosecute individuals
for dispensing marijuana or using it in compliance with state laws in states that
legalized such activity. Then in 2013, as states began to legalize recreational
marijuana use, the Department of Justice issued a policy memo that
acknowledged marijuana as an illegal drug according to federal law, yet instructed
federal prosecutors to deprioritize marijuana-related prosecutions in states that
had enacted laws decriminalizing recreational marijuana use (except in cases that
were gang related or where marijuana was sold to children).32 In 2018, however,
with Republican Donald Trump in the White House, the Department of Justice
rescinded the Obama administration’s policy, hence freeing federal prosecutors to
enforce national marijuana laws in states whose policies are inconsistent with
(nullify) the national laws.*®

The dual sovereignty established in the Constitution has evolved into a
complex, often confusing, web of relationships among the national, state, and
state-created local governments in the United States. A review of the tools used
by the national government helps to understand the complex intergovernmental
relations of today’s federal system of government.

Tools of Intergovernmental Relations

Although the national government shared its revenue surplus with the states in the
form of grants-in-aid in 1837, it did not make a habit of offering grants-in-aid until
the Great Depression of the 1930s. Today, federal grants-in-aid are 17 percent of
the national government’s annual spending, and they provide about one-third of
total state government revenue.® Table 3.4 presents data on the state and local
government-administered programs receiving the largest federal grants-in-aid.

Census data is the foundation the federal government uses to determine the
distribution of hundreds of billions of grant dollars among state and local
governments to help cover costs such as highway construction as well as health
care and housing for the elderly, low-income adults and children, and persons
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EVALUATING THE FACTS

TABLE 3.4 ' Fiscal Federalism: Largest Federal Intergovernmental Transfers (2019)

Program Cost (In Billions)
Medicaid $409
Highways 45
Child Nutrition 23
Tenant Based Rental Assistance (Section 8 Vouchers) 22
Children’s Health Insurance Fund 18
Temporary Assistance to Needy Families 16
Accelerating Achievement and Ensuring Equity (Education for 16

the Disadvantaged)

Special Education 13
State Children and Families Services Programs 11
Urban Mass Transportation Grants 11
TOTAL OUTLAYS FOR GRANTS TO STATES AND LOCALS $721

Federal grants-in-aid provide approximately one-third of state and local government revenues.
What information about each of these grant programs would you need to determine whether the
program fits into the cooperative federalism model or the centralized federalism model?

Source: Office of Management and Budget, Historical Tables, “Table 12.3: Total Outlays for Grants to State and Local
Governments by Function, Agency and Program.”

with disabilities. The dollars for federal grants come from taxpayers in each state,
which the federal government then transfers back to state governments. The total
amount of money paid in federal taxes by people in a dozen states is much more
than the grants-in-aid received by their states, as shown in Table 3.5. This

situation is often criticized in the states that pay more than they receive in return.

The pervasiveness of intergovernmental transfers of money has led political
scientists to the study of fiscal federalism—the intergovernmental relationships
that develop from the grants of money the national government provides to state
and local governments. Sometimes the relationships are positive. Other times the
intergovernmental relationships are tense.

CATEGORICAL GRANTS Historically, the most common type of grant-in-aid

has been the categorical formula grant—a grant of money from the federal
government to state and local governments for a narrow purpose, as defined

by the federal government. The legislation that creates such a grant includes a
formula determining how much money will be available to each grant recipient.
The formula is typically based on factors related to the purpose of the grant, such

fiscal federalism

The relationship between the
national government and state
and local governments whereby
the national government
provides grant money to state
and local governments.

categorical formula grant
A grant-in-aid for a narrowly
defined purpose, whose dollar
value is based on a formula.
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mandate

Clauses in legislation, including
legislation that establishes
grants-in-aid programs, that
direct state and local
governments to comply with
national rules, standards, and
other legislative directives.

matching funds
requirement

A grant requirement that
obligates the government
receiving the grant to spend
some of its own money to match
a specified percentage of the
grant money provided.

categorical project grant

A grant-in-aid for a narrowly
defined purpose for which
governments compete with each
other by proposing specific
projects.

TABLE 3.5 = States That Pay More in Federal Taxes Than They Get Back

TAXPAYERS IN 12 STATES PAY MORE TO THE FEDERAL GOVERNMENT
THAN THEY RECEIVE IN RETURN THROUGH FEDERAL GRANTS.

How much more the
average state resident paid

How much more is paid
than is received in

State grants than they received
New Jersey $24.7 billion $2,748
New York $24.1 billion 1,216
Illinois $14.8 billion 1,158
California $13.7 billion 348
Massachusetts $10.5 billion 1,532
Minnesota $6.0 billion 1,078
Connecticut $4.4 billion 1,242
New Hampshire $749 million 558
Nebraska $267 million 139
Utah $236 million 76
Wyoming $169 million 291

Source: Hillary Hoffower, “States Pay More in Federal Taxes than They Get Back,” Business Insider, January 14, 2019,
www.businesinsider.com/federal-taxes-federal-services-differences-by-state-2019-1.

as the number of people in the state in need of the program’s benefits.
Categorical grants come with strings attached—that is, rules and regulations with
which the recipient government must comply. Strings attached to grants-in-aid are
one form of a mandate.

One typical string is a matching funds requirement, which obligates the
government receiving the grant to spend some of its own money to match a
specified percentage of the grant money provided. Matching funds requirements
allow the national government to influence the budget decisions of state and local
governments by forcing them to spend some of their own money on a national
priority, which may or may not also be a state priority, in order to receive national
funding. Medicaid, a health insurance program the national government created
for low-income citizens, is jointly funded by federal and state money due to
a matching funds requirement. Put into action primarily by state and local
governments, this is one example of a national categorical formula grant program
with strings attached.

Since the 1960s, the national government has also offered categorical project
grants. Like the categorical formula grant, a categorical project grant covers a
narrow purpose (program area), but unlike the formula grant, a project grant does
not include a formula specifying how much money a recipient will receive. Instead,
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state and local governments interested in receiving such grants must compete for
them by writing proposals detailing what programs they wish to implement and
what level of funding they need. A categorical project grant has strings attached
to it and typically offers less funding than a categorical formula grant.

BLOCK GRANTS Another type of formula-based intergovernmental transfer of

money, the block grant, differs from categorical formula and categorical project block grant
grants in that the matters for which state and local governments can use the A grant-in-aid for a broadly
money are not narrowly defined, thus allowing state and local governments more defined policy area, whose

. . . . . funding amount is typically
discretion to decide how to spend the money. Whereas a categorical grant might based on a formula.

specify that the money is to be used for a child care program, a block grant
gives the recipient government more discretion to determine how it will be used
within a broad policy area such as assistance to economically needy families
with children. In 1996, the national government eliminated Aid to Families with
Dependent Children (AFDC), its most well-known income assistance program to
low-income families, which was a categorical formula grant program for states. It
replaced AFDC with a block grant program for the states, Temporary Assistance
to Needy Families (TANF).

When first introduced by the Nixon administration in the 1970s, block grants
had fewer strings attached to them than did categorical grants. Today, however,
the number and specificity of conditions included in block grants are increasing,
which means increased limits on state and local government discretion in policy
making and program implementation.

State and local governments have grown dependent on national financial
assistance, and so grants are an essential tool of national power to direct state
and local government activity. Although the states welcome federal grant money,
they do not welcome the federally imposed requirements or mandates.

MANDATES National mandates are statements in national laws, including the strings
attached to grants-in-aid, that require state and local governments to do something
specified by the national government. Many national mandates relate to ensuring
citizens’ constitutional rights. For example, the Equal Employment Opportunity Act of
1972 extended the prohibitions against discrimination in employment established in
the Civil Rights Act of 1964 to state and local government employment. In this case,
the national government enacted the law to fulfill its constitutional responsibilities
and imposes it on state and local governments.

> In 1987 the Supreme Court found
the drinking-age mandate to be
constitutional because it was attached
to a grant. However, in 2012 the Court
found a grant mandate attached to the
national Affordable Care Act of 2010
to be unconstitutional. What did the
Affordable Care Act mandate require
of states? What model of federalism

¥ MUST BE 21
I“ ENIEH > do these two divergent Court

decisions support?

B Christopher/Alamy Stock Photo
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waivers
Exemptions from particular

conditions normally attached to
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grants.

When the national government assumes the entire cost of a mandate it
imposes on a state or local government, it is a funded mandate. However, more
often than not, the national government does not cover the entire cost of its
mandates. Often, it does not cover any of the cost, forcing states to pick up the
bill. When the state or local government must cover all or some of the cost, it is
an unfunded mandate. Because grants-in-aid are voluntary—that is, state and
local governments can decide to accept or reject a grant-in-aid—state and local
governments can determine whether they can afford to accept the grant and
hence its mandate. Although state and local governments have always opposed
the strings attached to grants, the attaching of mandates to grant money has
come under increasing fire.

In the 1923 case Massachusetts v. Mellon,® one of the first cases in which
state governments questioned the national government’s right to attach mandates
to grant money, the Supreme Court found the mandates in national grants-in-aid
to be constitutional, arguing that grants-in-aid are voluntary cooperative
arrangements. By voluntarily accepting the national grant, the justices ruled, the
state government agrees to the grant conditions. The Court’s decision did not,
however, end states’ challenges to grant mandates.

In 1987, South Dakota challenged a 1984 national transportation law that
penalized states whose legal drinking age was lower than 21 years. The intent of
the national law was to decrease driving while intoxicated (DWI) car accidents.
States with legal drinking ages lower than 21 years would lose 5 percent of their
national grant money for transportation. South Dakota argued that Congress was
using grant conditions to put a law into effect that Congress could not achieve
through national legislation because the law dealt with a power reserved to the
states—determining the legal age for drinking alcoholic beverages.

In its decision in South Dakota v. Dole, the Court confirmed that setting a
drinking age is indeed a reserved power of the states.>*® However, the Court
found that the national government could encourage states to set a drinking age
of 21 years by threatening to decrease their grants-in-aid for transportation.
Ultimately, the national policy goal of a drinking age of 21 was indeed
accomplished by 1988—not through a national law but through a condition
attached to national highway funds offered to state governments, funds on which
the states depend.

In the summer of 2012, the U.S. Supreme Court found unconstitutional a
mandate in the Affordable Care Act of 2010 (ACA)—specifically, the one that
required states accepting Medicaid grants to extend Medicaid coverage to
additional lower-income citizens.*” The act mandated that if a state did not
expand its coverage to additional citizens, it would lose all its Medicaid grant
money—not just forfeit the new ACA grant money available to them for coverage
expansion. Therefore, although state governments “voluntarily” participate in the
Medicaid program by accepting Medicaid categorical grants, this ruling appears
to limit the “financial penalty” the national government can impose through a
grant’s mandate.

As a result of the Court’s ruling, states have a choice to expand Medicaid
coverage or not; it is not required. Initially, some states—mostly those with
Democratic governors—expanded Medicaid coverage, while states with Republican
governors were less apt to do so. However, many Republican-controlled states
expanded their coverage after they received from the national government waivers
that exempted them from some additional conditions attached to the ACA.
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> In 2012, the U.S. Supreme Court found the ACA mandate for states to increase the income eligibility
level for Medicaid coverage unconstitutional. At that time, seven states and Washington D.C. had already
expanded their Medicaid coverage, as shown in the Then image. Since 2012, 29 additional states decided
to expand their coverage, bringing to 36 the number of states with expanded Medicaid coverage, as
shown in the Now image. This includes both Democratic- and Republican-dominated states.

Presidents have used waivers to appease those who do not support mandates
in a specific law in order to gain their support for the law’s passage. Waivers can
soften partisan opposition to a law with mandates.

PREEMPTION Another means the national government can use to direct the

actions of state and local governments is preemption. Preemption means that preemption

a national policy supersedes a state or local policy because it deals with an The COFSt:U”OIfI‘a”Y based |
. . . inci that ti

enumerated or implied national power. Therefore, people must obey, and states prineip’e fat amows @ nationa

. - . law to supersede state or
must enforce, the national law even if the state or local government has its own local laws.

law on the matter.

Preemption is common in environmental policy. Although states have been able
to enact and enforce laws with greater protections than are established in national
environmental law, they cannot do less than what is called for in the national
law. However, the Trump administration is challenging this historical pattern of
states regulating the air quality more strictly than the federal government does.
For example, the 1970 Clean Air Act granted California the right to set stricter
environmental rules than the new federal law called for because California had
clean air legislation in place before the federal Clean Air Act was enacted. In the
fall of 2019, President Trump attempted to revoke California’s authority to set auto
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nullification
A legal theory that state

governments have the authority
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to invalidate national actions
they deem unconstitutional

emission rules that are stricter than the federal rules. Richard L. Revesz, a
professor of environmental law at New York University, noted that no administration
has ever revoked a state government’s authority to regulate its own air quality.38

California and 22 other states, Washington DC, and the cities of Los Angeles
and New York joined in a suit challenging the Trump administration’s revocation
of California’s right to set stricter emissions rules.*®

NULLIFICATION Nullification is a legal theory that state governments have the
authority to invalidate national actions they deem unconstitutional. (The “Thinking
Critically” feature focuses on the theory of nullification.) Federalism scholars Adam
Olson, Timothy Callaghan, and Andrew Karch investigated more than 2,500 state
legislative proposals that fit into three categories of nullification activity from 2010
through 2016.% Their three categories of nullification are: true nullification,
non-acquiescence nullification, and inconsistent legislation nullification.

True nullification occurs when a state law explicitly declares the national law
unconstitutional. This is very rare. More common is non-acquiescence nullification,
which occurs when the state law claims the state will not cooperate with a
national law without declaring the national law unconstitutional. The most common
form of nullification is inconsistent legislation nullification, which occurs when the
state law conflicts with or attempts to alter the rules or procedures enacted in an
existing national law, such as state laws that legalize marijuana use.

According to Olson, Callaghan, and Karch, “contemporary American federalism
is characterized by unusually high tensions. These [nullification] bills appeared in
every state, and their policy goals spanned the ideological spectrum.” They also
write that the “new partisan alignment at the national level [that began with
Trump’s inauguration in January 2017] also represents an opportunity to assess
whether state-level Republicans’ embrace of nullification during the Obama
administration was principled or opportunistic.”41 If principled, then proposing
nullification follows the tradition in which Republicans support states’ rights. If
opportunistic, then proposing nullification indicates that Republicans were opposing
the policy preferences of a Democratic president and using nullification to that
end, not merely to support states’ rights; an example of partisan federalism.

The United States’s experiment with a federal system of government has
lasted more than 225 years. What began as a system of government with dual
sovereignty implemented through a model of dual federalism has evolved into
a system of government with dual sovereignty implemented through a model
of partisan federalism. In addition, although the national government works
independently on some policy matters (such as national defense and foreign
policy), and state governments work independently on others (such as land use
and the regulation of occupations and professions), most domestic matters
are addressed through mutual efforts of at least two, if not three, levels of
government, through intergovernmental relations.

The dual sovereignty established in the Constitution has evolved into a complex
web of relationships among the national, state, and state-created local
governments in the United States. Intergovernmental cooperation exists alongside
intergovernmental tension. And questions continue about the constitutional
distribution of sovereignty between the national and state governments; many of
these questions end up before the courts. Reviewing the more than 230 years
of experience with dual sovereignty, one can identify both advantages and
disadvantages in the federal system of government as it functions today.
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Al VAN (0] THINKING CRITICALLY

Can State Governments Nullify National Law?

THE ISSUE: Nullification is the theory that states have the authority to invalidate

national laws. By 2018, 30 states and the District of Columbia had legalized

marijuana in some form. Eight states and the District of Columbis enacted laws
legalizing marijuana for recreational use. These states are nullifying national law that

criminalizes the growth, sale, possession, and use of marijuana. Do state

governments have the constitutional authority to nullify national laws?

YES: The Tenth Amendment allows a state to nullify a national law that exceeds the
enumerated powers of the national government. If the national government enacts a

law relevant to a matter that is reserved for the states, the states have
the right to declare it void. One benefit of the federal system touted by
the framers was that two levels of government exist to doubly protect
citizens’ rights and liberties. When states believe a national law or court
ruling infringes on citizens’ rights or liberties, states have an obligation
to nullify it. In addition, the Constitution is a compact among the states.
The states had to ratify it for it to go into effect. That means the states
gave power to the national government, and they can reclaim it.

NO: In a federal system, neither the state governments nor the national
government can nullify laws enacted by other governments because
neither is sovereign over the other. Article VI of the Constitution
establishes that the Constitution and national laws made in compliance
with it are the supreme law of the land. All governments in the United
States must comply with the supreme law of the land.

OTHER APPROACHES: The power of judicial review allows courts to
determine whether government actions, including enacted legislation,
comply with the Constitution. If states believe that an action of the
national government violates the states’ constitutional authority, they
can file a lawsuit against the national government. The proper
interpretation of the enumerated powers, necessary and proper
clause, the supremacy clause, and the Tenth Amendment are vital to
the health of the union. If the debate over constitutionality of national
or state laws gets too heated, the ultimate means of clarification is
through a constitutional convention, which states can call for
according to Article V of the Constitution.

Is there a proper balance between national and state power in the
United States today? The nullification debate is just one example of a
question about the proper scope of federal/state power within our
federal system of government. As an AP Government student, you will
likely be asked to analyze the nature of federalism itself on your AP
exam in the form of a source analysis question. In a source analysis
question, you will be presented with a passage and will have to apply
what you have learned in the course to the passage when answering
questions.

WHAT DO YOU THINK?

1. Do you think a
constitutional convention
to clarify constitutional
language will resolve
the perpetual conflicts
over state and national
authority? Explain.

Some people are
concerned that recent
growth in the number
of laws among the
states that contradict
each other as well as
national law will spark
domestic upheavals. Do
you share this concern?
Why or why not?

Are the conflicting
marijuana laws among
states and the national
government a good
case study for partisan
federalism?

What is your answer to
the question of whether
states can nullify
national law? Support
your position.
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Advantages and Disadvantages
of Today’s Federalism

When political scientists discuss the advantages and disadvantages of the federal
system, what one person argues is an advantage may look like a disadvantage
to another. For example, a frequently stated advantage of the federal system

is the numerous access points for citizens to participate in their governments.
Citizens can engage with national, state, county, municipal, and school district
governments. They elect representatives to multiple governments that can be
responsive to their needs and protect their rights.

For citizens, however, the availability of so many access points might be
confusing and time consuming. Which government is the one with the legal
responsibility to solve the problem you want addressed? Which elected official or
government has the authority and resources to solve a specific problem? Vague
constitutional language does not make these easy questions for either citizens or
government officials to answer.

Moreover, each election requires citizens to research candidates running for
office. Who has the time? Each year, every state has a primary election day and a
general election day. On any given election day, a citizen may be asked to vote
for a handful of government officials or dozens. Voters elect more than 500,000
government officials to serve them in the three levels of government. Some political
scientists argue that voter turnout would be higher if there were fewer elections.

Another proclaimed advantage of the federal system is that it offers flexibility
that makes for more efficient, effective, and responsive government. For example,
because of their proximity, local and state governments can respond more quickly,
and with a better understanding, to regional problems and needs than can the
national government. In addition, what is a problem in one location may not be
a problem elsewhere in the nation. Therefore, a national policy may not be
appropriate. Moreover, the solution (policy) supported by citizens in one area may
not be supported by citizens in a different area. One-size-fits-all national policies
are not necessarily effective for all or supported by all.

Yet, some problems and needs cross state borders and affect the entire nation.
As a result, we need national policies for some matters, state policies for other
matters, and local policies for still others. A federal system provides for policies at
all three levels. However, it also allows for problems to fall through the cracks,
as each level points to another level as the government that is responsible for
addressing the problem. While the finger pointing continues, no government is
addressing the problem.

On the flip side, governments may duplicate each other’s efforts as they enact
policies that address the same concern of their overlapping citizens. Duplication
of effort is costly to taxpayers and inefficient. On the other hand, multiple
governments enacting different policies to address the same problem allows for
experimentation and innovation in the search for the best solution. Governments
observing other governments’ efforts to solve a problem can then adopt the
policy they deem best for their citizens. State and local governments are
laboratories for public policies.

One clear disadvantage to the federal system is that it creates inequalities in
services and policies; some state or local governments provide their citizens with
better public services or more rights than citizens elsewhere. Today, legal rights
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and privileges (such as the right to legal use of marijuana or to lower in-state
college tuition) depend on the state in which you live. Such inequalities may
satisfy those who support state laws on given matters, but they dissatisfy those
who do not support the laws and want the same rights as citizens in other states.
Vague constitutional language also allows states to enact policies that may
infringe on national sovereignty, and it allows the national government to enact
policies that may infringe on state sovereignty. Conflicts over sovereignty can
disrupt domestic tranquility (via protests and demonstrations) and lead to costly
lawsuits. They may also fuel distrust and dissatisfaction with all the governments.

Today, we see hostility and tension between state governments and the national
government over numerous issues, including immigration reform, the right to bear
arms and gun control, the right to abortion, the expansion of Medicaid eligibility, and
the proper implementation of the Affordable Care Act. Some observers have begun
to discuss a new states’ rights movement, as state governments that do not agree
with a national policy enact their own laws that may conflict with national laws.*

Polarization in Congress, which leads to gridlock, is fueling the states’ rights
movement. When Congress cannot agree on policies to solve problems, state
governments step into the silence and pass their own policies. The result can be
conflicting state policies and state policies that infringe on national sovereignty.
Ultimately, the courts have to resolve these conflicts.

Conclusion: Thinking Critically About
What’s Next for Federalism

Today’s federalism (partisan federalism) is not the framers’ federalism (dual
federalism). James Madison and other framers argued that the national
government’s powers were limited by the Constitution and focused on foreign
affairs and defense matters, while states’ powers were expansive and covered
domestic issues. However, the proper distribution of authority and balance of power
between the national and state governments has always been controversial. Until
recent decades, the Supreme Court’s interpretations tended to favor an expansion
of the national government’s enumerated and implied powers into a growing
number of domestic matters. However, the past few decades have witnessed
inconsistency in the Court’s interpretations. The Court protects and even expands
national powers in some cases while protecting states’ powers in other cases.

The national government has created a complex web of intergovernmental relations
(IGR) through its application of the Fourteenth Amendment, as well as grants-in-aid,
mandates, and preemption. IGR makes it difficult to determine what governments are
in charge of making policy, financing policy, and implementing policy; therefore, it can
be hard to know which government can solve your particular problem.

Today, we see increasing differences among state policies enacted to address
similar needs and concerns of their residents. State governments’ differing
responses to the coronavirus provide clear examples of this. States are
experimenting to find effective policies that their citizens support. Because of years
of gridlock in Congress over several policy matters that traditionally were the
purview of the national government, we also are witnessing an increase in state
and local laws enacted to fill in the national policy silences. Moreover, state
governments are enacting laws that often seem to conflict with national laws. IGR
and partisan federalism are today’s reality in the U.S. federal system of government.
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(o V>N 288 EXAM PRACTICE

# Multiple Choice Questions

Questions 1 and 2 are based on the map below.
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1. Which of the following accurately describes the information based on the map above?
(A) States with Democratic governors tend to have more governments

(B) New England states have the most governments per capita because they are
the oldest

(C) Federalism allows the states to retain sovereignty and create numerous local
governments

(D) Unitary systems such as Britain also have multiple governments

2. Which of the following is a practical consequence of a federal system based on the
information in the map above?

(A) Confusion among citizens and government officials regarding government
powers and responsibilities

(B) Increased efficiency in the delivering of good and services by the government
to its citizens

(C) Increased accountability among government institutions (D) The abuse of
interstate compacts

3. Which of the following is an example of concurrent powers?
(A) regulating interstate commerce
(B) raising revenue
(C) minting coins

(D) raising an army
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4. The ruling in McCulloch v. Maryland is based on which constitutional clause?
(A) Commerce clause
(B) Due process clause
(C) Equal protection clause
(D) Necessary and proper clause

5. Which of the following is an accurate comparison of dual and cooperative federalism?

Dual Federalism Cooperative Federalism

(A) The dominant pattern of national-state relations | The dominant pattern of national-state relations

from 1945-1970 from 1789-1920
(B) Results in decreased efficiency Results in increased efficiency
(C) States should follow the direction of the States should maintain sovereignty

federal government

(D) Caused by the belief that the national Caused by the complexity of the Great
government takes care of its enumerated Depression and New Deal which demanded
powers and the states independently take closer cooperation between federal and state
care of their reserved powers governments

6. Which of the following actions by the federal government is an example of an
unfunded mandate?

(A) Requiring states to raise their income tax rate

(B) Requiring states and municipalities to make all public buildings accessible to
people with disabilities

(C) Requiring states to balance their budget each year
(D) Requiring states and municipalities to privatize public universities

7. Which of the following accurately aligns the powers of the state government to the
powers of the national government?

National powers State powers
(A) Negotiate Treaties Ratify Treaties
(B) Raise an army Grant marriage licenses
(C) Ratify Amendments to the US Constitution Regulate intrastate commerce
(D) Develop a postal service Provide for copyrights

B Free Response Questions

SCOTUS Comparison

In U.S. Term Limits v. Thornton (1995), the state or Arkansas had adopted a state
amendment imposing term limits for federally elected officials from the state of
Arkansas. Specifically, anyone elected to the U.S. House of Representatives from
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Arkansas would be ineligible to serve more than 3 terms and anyone elected to
the U.S. Senate would be ineligible to serve more than 2 terms. In their ruling,
the Supreme Court stated that the Constitution prohibits States from adopting
Congressional qualifications in addition to those enumerated in the Constitution.

(A) Identify the constitutional clause that is common to both U.S. Term Limits v.
Thornton (1995) and McCulloch v. Maryland (1819).

(B) Based on the constitutional clause identified in part A, explain why the facts of
U.S. Term Limits v. Thornton led to a different holding in McCulloch v. Maryland.

(C) Explain an action citizens who disagree with the ruling in U.S. Term Limits v.
Thornton could take to limit its impact.

Concept Application

In 1990, Congress passed the Americans with Disabilities Act (ADA), which prohibited
discrimination based on disability. The Act required states and local employers to
provide funding to make changes to existing building and facilities, making sure that
these buildings and facilities would be accessible to people with disabilities. Employers
were also required to accommodate any employees with disabilities.

After reading the scenario, respond to A, B, and C below:

(A) Describe an action the federal government could take to offset the costs of the
ADA on the states.

(B) In the context of the scenario, explain how the use of the federal government’s
power described in part A can be affected by its interaction with the states.

(C) In the context of the scenario, explain how the interaction between the federal
government and the states can be affected by federalism.

Argumentation

Develop an argument that explains whether dual or cooperative federalism is most
similar to the Framers’ original intention for the relationship between the federal
government and the states.

In your essay, you must:

®  Articulate a defensible claim or thesis that responds to the prompt and
establishes a line of reasoning.

®  Support your claim with at least TWO pieces of accurate and relevant information:

= At least ONE piece of evidence must be from one of the following
foundational documents:

— The Constitution of the United States (including the Bill of Rights and subse-
quent Amendments)
— Brutus 1
— Federalist No. 10
= Use a second piece of evidence from another foundational document from the
list or from your study of the electoral process
= Use reasoning to explain why your evidence supports your claim/thesis

B Respond to an opposing or alternative perspective using refutation, concession,
or rebuttal
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